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TEXT OF RELEVAIIT STATTITORV PROVISIONS

STA,TUTORY PRO\{T,SIONS

RSA g 491:7 @005): .Iurisdtction

lXe supcior court shall take cognizance ofcivil actions and pleas, rea! personal
and nixe4 according to the cor.nse of lhe common law, o<cept srrh actions as d,e
required to be brouggt inthe distict oourts under RSA 502-A or the probate
cowts under RSA 547; of writs ofrnandamuq atrd quo waranto md of
proceedings in relation thereto; ofactions for support ofchildrenr ofunwed
pare,nls; ofpetition md appeals relating to higfuways aqd propgrty taken therefore
ald for other public use; of actions commened in tho probate or disrict corrts
where a right to jury tial is guaranted by the constitution; of aciions commenced
in a dishict oourt which are hansferable by shtrse to the superior corx! of suits in
equity uder RSA 498:1; ofpetitions ofdivoroe, nrdlity ofmaniagg alimony,
custody of children aud allowance to wife from husband,s propty for zupport of
herselfand children; ofpetitiors for new tials; ofpaitions foi Ae reaemition
and foreclosure ofmo4gages; ofall other proceedings and matters to be enterea
irL or heard a6 6aid cow by speoial provisions oflaw; and ofall other
proceedings aqd matters cognizable therein for which other special provision is
not made.

RSA g 498:1 (2005): Juricdiction

the superior cor:rt sball have the powers ofa cou.t oieqoity in the following
cases: Ctadtable uses; tusts other thsn sxpl€6s tusts as that term is defined in
RSA 564-A:l; Aa.d accident and rristake the affairs ofpartrels,ioint tenants or
osm€rs and tenaots in common; the rederirption and foreclosure ofmortgages;
comibution; wasb and nuisance; the specific perfogance of contactsf 

-

discoverJ,; cases in wbich therc is not a plain, adequate and oomplen remedy at
law; and in all other cases cognizable in a corrt ofequity, except that the court of
probate stall harae exclusive jurisdiction over equiablg matters arisiqg und€r itc
subject nathr jurisdicrion authority in RSA 542, RSA 547-C md RSI 552:7.

RSA $ 547:1 (200$): Court of Record

The cowt ofprobaie is a court ofrecord for oll prqposes.

RSA g M?:3(I[a[b)(c) @005): Jurtsdicdon

I. The probate corrrt ehall hare exclusivejurisdiction over the following:
(a) The plobale of wills.

. . . O) the gantirig of qdminishafion and all md6s asd things ofprobirte
iudsdiction relating to the composition, ",tminishatio& sale, settlemeng and final
distribution of esates of deceased persons, including &e assig@eNd of hometead
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and claims against 1fis sxecutor 31 arr/ninistdor for tlose services related to the
prior care aud maintenance oflhe decedent and tho administation of insolve,nt
eshtes and 4peals therefrom"

(c) the inrerpretation and conshuction ofwills and the interpretdion,
cols&riction, modification, and tenninatioa oftrusts as that t€rm is defined in
RSA 564-A:1, I.

RSA $ 56,LA (I) (20{15): Definittone

As used in this chapfer:
I: "Trusf means an e;rpress tust oreated by a tuust inshumen! including a will
whereby a trustee has the duty to adminisrer a tust asset for the benefit of a
named or olherwise described income or principal beneficiary, or both; *hust',
does not include a resulting or constuuctive tust, a business fust which provides
for certificaes to bs issued to ths b€neficiary, an investnent msq a voting trus! a
secudty insfument, a tust oreated by the judgment or decree ofa courg a
liquidation trust or a tust for tle primry pupose of paying dividends, interest,
interest coqrns, salcies, wages, pensions or profits, or employee benefits ofany
kin4 m inshumeon wherein a person in nominee or escrowee for another, a rust
created in deposits in any financial institution, or other tnrst the ndure ofwhich
does not admit of ge,treral trust a.{ministration

v



QUES-IION PRESENIED

L Whetler the Superiof Court has jurisdiction over a claim offraud, duress, and .

undue influence in t"he creation and modification ofa revocable inter vivos trust and

transfers ofprop€rty to ard Aoa that fust,



STATDMENTOFTEE CASE

Rtward L Burke filed a complairf against the def,endantq Marie I. Burke Thomas

I\{. Burkg and Bernadine P, Donelson, and Bunn/s Superete, Inc. seeking relid in

connection with rigbts aid interests resulting ftom an oral agreeinent or understanding

thgt wss formed among the family members, thgt all members would equally oua the

family business aad aocuoulated prop€rty. Edward claimed frad, duress, and undue

influenge in the creation ofand amendmelrts to an inter vivos trust and trarsf€rs of

property to t.he fust by lvrarie Burke and &om the fiust to Thomas. The Trial court nrled

tbat it lacked jurisdiction to deal with lvlade's revocable inter vivos trust and, thoeforg

would desline to deal with Fdward's allegations offtaud duress ad undue influence.

A Motion to Reconsider was ile6 6t B6r*U on tle grounds thar the Trial Court

was in e,ror in its ruling. The Trial Court denied the Motion and ruled trrd Marie,s tust

was ao express trust under tiejurisdiction ofthe probate Court.

Edv*ard then brought a petition in Probde Court as a *protective filing. ad fled

this appeal to fhe New tlampshire Supreme Court. Edward's petition in the probae

coutt stded ftrt he believd tlat tle Superior cowt harl jurisdiction of tbe transfer of

property to the trust and rh't he did not wart to waive any righte ho migh have in probate

Court

Edwmd respecffirlly asks this Court to remand this matterto tle Trial Court with

instnrctions to firther remand to the Proba& court for trial on tle igsue ofsrhether or not

the creation and nodifications ofldarie Burke's Rovocable Trust and the transfers of

prop€rty by lv{axie Burko imo and out ofthe tust were the result of aaud, duress, and/or

undue isfluence and, if so, whatthe re,medy shall be.



STATEMENT OFTHEFACTS

Marie Burke (hereinafta Marie) tmtified tbat she may havg although she wasn,t

org had a will before January Z, 1999. (Transcript, Day Two (hereinafter oalled T), p.a,

Exhibit (hereinafter called E) 4D. Marie stat€d that she wasn't sure Xvhen the will was

drawn, or who drafted the dll, saying that sho 'thought Ruth did (referring to Attorney

Ansell)." Cf . p. 5-0. She also did nor tnow if she sigred the quitclaim ded fron he,ffelf

to the tust in 1999. (I. p.8, E. 5F). Marie did not recognize the rwocable trust

agreement when it was placed in front of her. Cf. p.30J2, E. 1F). Marie stated that she

didn't know why her dtomey, Mr. Iamontagne, referred her to Attuney Anse[ who

drafted hen will. (T. p.l0). Thomas accompanied her to the meeting where she met lvis.

Ansell who draffed her will" at Mr. Lamontagnes,s of,fioo. (T. p.1l). Muie did not

recall sending a letto to David DuDf, (a prwious officer of tle corporation of Bunny's

Superette) requa*ing that the stock ftom Bunny's Supoette gp to Thomas, nor does she

rememberwhovnoteit. (T.p.l1-l2rE ?T). Mariestafedthatshehadameetingwith

Thomas and Bernailine to discu*s tho gift of the srock to Thomas. (t. p.l4). Nfarie did

not remember receiving a preliminary draft of the will aad reviewing it with Thomas

be'fore signing i1. (T. p,20). She did veriry, however, that she reviewed a[ her legBl

documents witl Ttomas beforo signing them, that she relied upon hio, upon his advice,

and would not sip anything unless he said it was .,okaf; that he took care of

'ever5rthing." (T. p2Q 28,31). Thomas paid all oflfarie's expenses ad wrote all of

her chec,ks from her account (since 1986, every check for all ofMarie,s e4penses have

beeo paid by Ttomas);."he ir alwais tiere when I need htm.. e. p.2f-l24). Ttomas paid

the bill to Attorney Ansell for drafling the will and trug . Q. p.2l). l/arie tesdfied that



Thomas took care ofthe propertier, the tenaatq and the qrpenses through her real estate

accouft. (L p.28). Tne purchases ofboth properties on Liberty Stre€f and Webster

Stet were baoalled by Thomas, as well as the sale ofthe prcperty on Roc,kland Aveuue.

$. p.27, 29, E. 3 14 32F). Marie's estde con$isted ofreal property, stocls, bonds, cash,

ard the stock ofthe corporation CL p.39) lVlrie's edire estste vras tansferr€d to tle

trust (8. fF) whioh originally favored Tom and Bernadine, was modified (E. 2F, 3f) in

ways to exclude Edwad an( tiereafter, certain ofthe assets ofthe trust were transfsred

@. l5F) &on the tru$ to Thomas including the real estate on wlfch Bunny's Superette

was situated and tweuty-five p erceil {25y0 fiook intoest in Bunny,s Superettq Inc. that

was owned originally by Marie and then by the fust. Itomas confirmerl that he wa$

aware ofthe deed from I\4arie Burke's Revocable Trust tiat conveyed to him the lanrl and

buililing on which Buony's lMarket is situated. CI. p.88). He also confirmed tlat les

tfran two wtrks before the deed was exesutd Bernadine and lhe tru$ gifled him a tdal

of6fu percent (58/o) ofthe stockoftle corporation (T. p.SB). Attorney Aruell

confiimed this. lvlarig as trustee, gave her stook in the oorryany to Torr, and she also

deeded the land on which Bunny's sup€rstte $'as sited to Tom... approximately the same

time; or exactly on the same date, Srrnny gave her stock to her brother, TotL as well...so

at that point in time Tom oumed seventy-five percert ofthe stock in Bunny's superette

and also the lad on vihioh in sitcd, land and buildings. (transcript, Day One, p.ll).

when asked if she had revealed h€r activities to h€r so& Fdurard, regarding the drafting

ofthe wi[ the trust, the amendments xo the fust, and the preparation and exeoution of at

lerst tlyo deeds, ilfarie staterl the she didn't have to disclose this information to Edward.

(r. p.l3).



SUMMARY OF lEE ARGTJME}IT

To the extent tfre Plaintiffs appeal challonges the oorreclness of tle nrling of fhe

Tdal Cou( it is herdby modified asfollows:

The Plaintiffis concerned that the Trial Court did not raise tle jurisdictional issue

prior to trial and opposing couasel did not raise the issue eitho prior to the Trial court,s

order. The widence sot forth in the stat€meft of Facts was introduced d trial without

objectioq and no munsel for tle Defendants either objected to the introduction ofthe

evidence or raised thijurisdictionat issue, and the Tria.l Court raised the iszue of

jurisdiction, sua qponte, for the first time, in its decision. Accordingly, the precise

parameters oftlejurisdiction ofthe supoior court and the probate court w€f,e trot

litigated.

It is now qgreed by the Plaintiffthat the Trial court's decision on juristliction is

partially oorrect. The Trial court has authority to question its own jurisdiction at any

time. rthe decision had been made prior to hiat howwer, or tle issue raised dwing

trial, the Plaintiffwould bave had tle opporhrnity to initiate his action in the probate

court a that time. Instead, the Ptaintifffiled his probate court action subsoquedt to the

Trial court's ruling. Both this aotiou and the probate cor:rt action remain pending.

Acoordingly, the Plaintiffrequesls the Court to remand this matt€r to the Trial

coua with appropriate instruaions tci further remand tfte same to tle probate cow for

trial on tbe iszue ofwhether or not the creanion and modifications of the lvlarie Burke

Revocable Trust and the transfos of property to the tust by tvlarie Burke and from the

trust to Thomas Burke were the r€srlt of &aud, durest md/or undue influence.



ARGUMEFTT

trntroduction

The Trial Courg in its Orden dAext August 23, 2005, ruld:

'In additioq Edward accus€s Thomas of wongdoing as to tle 20M conveyances,
aod ofexerting undue improper influence over Marie. The Court fir$ observes
that it lacls jurisdiction to dirwtly deal witl tru*s zuch as Marie's revocable
rusq and with wils. See RSA 547:3 I. (a) aod (c[Supp. 2004); RSA  9S:1 (197
& Supp. 2004). The Court Xhus deolines to direotly deal with Edvard's
challenges to Mario's trust and will-related actions, inoluding his. contcrxtions that
Thomas bas wrongftlly acted in connection therewitb or has exerted unalue
iofluence.'

Thereafter, the Plaintifffiled a Motion to Reconsiden alleging thd the Triat Court

was in error with respeot to its ruling and the Trial Court, on Septenbo 26, 2005, ruled:

'Tn so doing the Court first obs€rves tfrat tte trust of Marie I. Br:rke is plainly an*erpress tnrsfl within the meaning ofRSA g 564-Al, I. Second, the Probate
Court has "exclusivejurisdiction ovr equitaile matters arising under its srbject
matterjurisdicrion aurhority in RSA g 542..."RSA g 498:1; See also RSA 542:3-
b, and RSA 547:3, I (a), (c), and (d). The petitioner misstates rlie law when ho
asserts tlat &the law in New tlamBshire is settled tlat the Superior Court hos
jurisdictioa ofinter vivos transfers and tru$s utrtil the transferor dies.. gee FL,s
Response to Resp., Thomas I\{. Bwke's Supplemental Objection to Plaintiff s
Motion to S$ Aside, Modifr, and/or Reconsider Decree, dated Septmb€r 21,
2O05 at 1; Third the Supsrior Court srbjeot mater jurisdiction restraints require
that this Court dot pass on tlose issues that directly pertain to the tnrst ofl\darie I.
Bwke. The Court cluifres flat it mekes no nrlings as to, for o<amplg the
petitiono's challetrge to the transftr of stoc,k (through tle tust) to Thomas Nt
Burke from Marie I. Burke as tustee; or as to his challenge to the deeding
through tle aust to_Thormas M. Burke of certain real property associ*ed with
Bunny's Supoetto.l Fourtll the parties' failure to raise ttt" *fiect rutto
jurisdiction limitation of this Court during the tial does not somehow provide tlis
Court with proper $rbj€ct Dratterjurisdio.tion Finalty, any party here re,mains able
to initiae 4propriate prooeeding in Xhe probce Coun as to md€rs or issuee
within that Court's srbjirt matter jurisdictioa,,

: ry 9r{ rSF trrt iB findings relarive to ilfrrie I B6trc'6 ndil adtust, 0s ser frrih oD pages 9-10 of
ils Ord€r .rrdd AuCu$ 23, 2005, do ro sore rhan trafk th€ rmdistrfadibmologr of fre willlnmt
eneqtions lvfuie L Bu*e €dered. rbrther, tte cout withihms ti€ fmdrng &aa "Tbornas gave !o trm€y
c other co'nsialerdion for thFee $nvsyee€s eitl€r to Nfuie (d h€r tnrf) G B€rnaditra: Ttis specific
ffrding goes beyond the Corrt's mliect m'ttsjurisdiction:inso&r os it directly dcats with tltuii t SE&e's
tnd-rclded actios, md ir umecessary in cmnection with the Cmt's treahnil of B€rnadirc p.
Donelson's sto& c@veyance.



Theree0er, t&e Plaintifffiled tis Notice of Appeal on October 2e 2005, stating

tlIe iszue as follows:

"Whether or not the Superior Court has jurisdiction to hear Edward J. Burke,s
claims related to the fraud, duresq and/or'nduo influenoe of rhomas M. Burke in
the oeation of and amendments to lvlarie I. B'rke,s rwocable, ifter vivos, .pour
ovefl trirst deeds ofreat estste to the trust, faosftrs ofcther property ti the tust,
and a deed from the trust ofthe land and buildings on wbich Bun:ny,i Supoettg
Inc. is situat€d to Thomas Burke pursuart to RSA 49g:1.

The Trial Couft ruled it had no jurisdiction pursuant to RSA 542:3, I(a) and (c) to
d€al with "fu$ts such as lvfariets revocable tust, aad with wills..

The Appellaht claims that the supoior court bas jurisdiction over trusts other
than *oryress tru$s" as ihat term is defified in RSA 564A I (i.e. inter vivos .pour
ov€r' trusts) and that the Probate court has no such jwisdiction unless an
interestbd party files a motion to invoke tle same purzuad to RSA 56zl_B:2_201.
Marie Burke's tnrsi is not ao express trus srbj€ct to tle exclusive jurisdiction of
the Probate court. It has nothing to do with tle adminishafion ofthe €stste of a
deceased person and, read together with her wil[ is intended to b€ a *pour ovefl
hust specificauy designed not to be "subject to the administration oriurisdiotion
of the Probate Court" See RSA 563-Al and tr; and Wills. Irgsts. and 6ift.&
DeGrandpre (1 997), s,ction 2I -2."

Affer the decision oftle Trial cour! tle Flaintiff bror:ght the perition in probate

Court as a'lrotective filirrg." Tte petition stated ttat tie Superior Cruft ruled thai it did

not havejurisdictiou 1o .o16 sa the ptninfifrs claims related to fi'aud, duresq and/or

undue influence of ltomaq M. Burke in tk creation of 4nd amendments to Ma'ie r.

Burke's revocablg intu vivos, "pour ovu'tust, deeds ofreal estde to the tust, trarsf€rg

ofotier propaty to the trusl and a deed fram the trust ofthe knd and buildings on whioh

Bunny's Superette is sifiiat€d and fratsfer of stock in Bunny's Superette, Itrc., from fho

trust to Thomas. \{hile the Triat cout ruled rhat fte probate court has exclusive

jurisdiotion over this rnafter, tle Plaiatiffbelieves that rhe supoior court has jurisrliction

because ofthe bifircated iszues ofrhe creation and modificatio$ ofthe tust (cono€d€d



to be witbin the jurisdiction ofthe Probate cout) aod hansfers of Marie's elrtire estde to

tle trus, and subsequent homfers ofborth real property (the land and buildings on which

Burny's Supenette was situated) and persoul property (tle $ook in Bunny,s Superettg

Ino,) to Thomas Burke (arguably within the jurisdiction on the Superior Court).

Upon reconsideraXion in tle preparation ofthis Brief howwo, the plaintiffhas

concluded that tho Trial court's nrling was zubstantially correct, and not in error, but tiat

the rubject mattm jurisdictio4 nevertleless, is. not iotally resolved by the Trial court's

ruliag. specifically, it is mnceded r&atthe Trial court did not har/e jurisdicxion ovdthe

iaterpretation, con$ructio4 modificatio4 and lerndnation oftle }zlarie Burke Revocable

Trust but it is not olear wherher or not it retained jurisdiction over tie transfers of

prop€rty to the tlust by Marie Brnkg and from the trus to Thmas Burkg rrtich transGrs

are allegd to have been the result offraud, dure*s.a.nd undue influence.

XL The Cultent Statuteo Regarding Jurisdiction

Il the Order darr'd August 23, 2005, the Superior Coun ruled tbat:
"In addhion, Edward accuses Thomas ofwrongdoing as to the 2004 conveyanoes,
and of exerting undue improper i'rfluence over-Marii. The co'rt first obs#u"s
that it l4cks jurisdiction to dirmtly deal with trusts zuch as Marie,s revocable
trust, and with wills srbject to ttS A,547:3 L (a) and (c)(Supp. 2004); RSA 498:l
(!99-l & Supp. 2004). The Court thus dectinee to direcily d6at with SdlilExd's
c,hallenges to Marie's trust and will-related aotions, including his oontentions thar
Thomas las wrongflrlly act€d in com€ction therewith, or has exerted undue
influ@ce.'2

Tte superior court is a court ofgeneral jurisdiction that does not hmr cases

involving issres zubject to the grao by the General court ofjurisrtictiorl to the probate

Court

' the coryeyanes to \phich rhe cfirt ref€rs includss tsanders of rml poperg, variox sto&s add botrals,
casb, and fre sbc& of the B r -rry,s Srryerrefie Cuporaficrn g€ lhe Sta:tfined dFas6.



'The Sgperior Court shall take oognizence of oivil actions aad pleaq rea!
personal and nixe4 aocording to the cor:rs€ of the common law, except such
11ti9ns as are required to be brougb in the distict courts utrder RSA S 502-4
(Criminal Cases-District Courts) orthe probate courts under RSA $ j42." RSA g
491:7.

The Probate Cornt is a court of such exclusive jurisdiction as may, by legisldiort

be granted to it by the General Court.3

"The hobate Court shiil have exclusive jurisdiction over the following: (a) the
pro_bate 9f wi[s, (b) thc granting of adminishation and all matt€rs and things of
probate jurisdiction relating to the oonrposition, administatioq sale, settlemert,
ard final dishibution of estates of deceased persons....aod (o) the inte'rpretation
and constnrotion of wills and the interpretatio4 conshudio4 modifrcaiiou and
te'rmination of trusts as that t€rm is defined in RSA $ 564-A1(D @efinition of
:1xu$t.')." RSA g 547:3(I[a)-(I)(c); Cbades peCranApre, pibate Inw ad
Procedure g 5-10 (Ifichie).

RSA $ 547:1 prwidas tbat the ltobate Court is a court of record for all purpose.

Therefore, ajudgment ofa court ofprobate upon any matter within its jurisdiction is final

and oonclusive to tie same €rxt€nt as aju,lgment of a court of comoon lav. Tebbets v.

Ti lton, 24 N.H 120 (1 85 1).

Additionally, RSA g 547:3-b bas granted the probar Courts powefi of equrty in

cases in which.there is aor a plain, adequate, and oomplete remedy at law involviag

partitioq guardianshipg conservatorships, and tle probate ofaa estate ald in all othor

cases cognizable in a court ofEguity arisilg under RSA chbpter 54? (Judges ofprobate

and Their Jurisdiction).

r- Jurirdfution Over Trusts

An inter vivos aust is an e4preso trust ov€r which tle probate Court has

jurisdiction

t Athrnrgh thir ss@s somewbtt c.nrtrt€ri&itive md mtadic{6y, not only to rhe coorbined app.ficarinn of
Ttg IfT g_IFC_e undo tb pio vprsim Ute $efe, tu also to the langusge of the Udforii fru*
code, RsA s 561-B:2-201 (2005), whic,hrcads (a) Thc aoEr ry iutrn ene in to adminigfqtion of a tust
to the €rmEd its jurisdiction is iov&ed by aq fuFesed person or as provided by law,



"Trust mens an er(press trust creded by a trust instrumert, including a will,
whereby a tustee has the duty to administer a trust asset for the benefit of aname
or otle.mise described income or principal beneficiary, or botb "trusf,, does not
include a resulting or consnuctive trugt, a business trust which provides for
certiEoates to be issued to the beneficiary, an investment tru*, i votilg trust a
seqrity inshumetrt, a tru* oeated by tie judement or deor€6 of a coult, a
Iiquidation trusg or a tnist for the primary purpose ofpaying dividends, interest,
i*erest coupons, salaries, wages, penrsions or profits, or employee benefits ofany
kind, an insrumenr wherein a pocon ig nominee or escrow& for another, a tuo
ueated in deposits in any financial institutioq or other first the nature ofwhich
does notadmit of gbneral tusl "dminishatiotl" RSA g 564-A:l (I); DeGrandpre,
Probde Laws at g S-fi.

lDitl the orparision ofProbate courtjurisdictiol in 1993, the grant ofjurisdiction

to the superior cou4 RsA g 498: l, uras amended to remove its jurisdiction over enpress

or inter vivos trusts. llatflew Bender & Company, lac., tfitts, Iyust and Gfu S 27 .Ol(2)

(LexisNexis &oup). Inte'r vivos trusts now mme under the jurisdiction of the probde

CowL Id. at, g n.A2, Indee4 RSA $ 547:3(tr) specifically stares that nothing in thar

section shall bo oonstrued to confa upon the probafe courr any additional authority over

inter vivos trusts beyond that authority exercised by the superior c,ourt prlor to the

adoption ofthis seotion oftie Nsw llampshire Revised Stanrrcs Annotated. See

DeGrandprg Probatelcws d g 5-10.

fV. Jurisdiction Over Fropcrty

The superior c.ourr has jurisdiction to hear all cases involving any intoest in real

or personal property. RSA g 491:7. Ia Seidel,int4 bocause no other provision was

made by statute, this Coult held tbat the Supuior C.ourt had jurisdiotion to rmlve

disputes betweeo persons claiming an interest in real propedy, and determined that tle

Trial court erred whon it declined to exercise jurisdiction to det€rmine whether

maintaining a dock was a reasonable use of an easemsfr. Gray u seidet"Tz| 1.:2d lzg3

(1999). Similarly, 'nln 
re Estde of O,Dwyer, infra, this oourt held thrr a speoifio g.ant

10



ofjurisdiction to deteimine title to real estate was absert from the powss conferrd upon

the ltobate court undo statute; inslead, this court held that the lqgislature granted zuch

juidiction to tle superior court. Inre futate of o'Dwyer,6as'y'.:zd 216 (1992). For an

exanple ofthe Probate court exercising its corejurisdiction over tle estate ofa rleceded

as well as deoiding the relxed iszues of corpeting claims to personal property botween

the estste and another person, see 1r Re petifion to Enluge tte ktate of Roy L

Mclntosh' 146N.I.[ 474 (2wr'} This court could havg but did no! hold thar dispures

over the transfers of personal pop€rty owside the e$tate (or, as in t.he case at bar, owside

the trust) were within the enclusivejurisdictioo ofthe Superior Court.

V. Conclusion

The Trial court was oorrect in ruling that it did aot have the jurisdictiori to hear

the Plaintif s arguments regarding lviarie Burke's Revocable lrtrr vivos Trust and those

matters were within tle jurisdiction of the probate court. Thejurisdictional mandate of

RsA $ 564-A: I (r) grants orclusivo jurisdiotion over inter vivos trusts to the probate

. courg by its defuition of an orpress tust and ttre liste( specific orolusions of certain

express tru$s, Furthermore, RSA $ 547:3(r) confers qclusive jurisdiction over the

iterpretation, construotioq moditEcatioa and termiuadon oftru*s, as tu$ts are defined

by RSA $ 564a tg). ldarie Burke's rwocarire tust is an express trust The analysis of

D&randpre m Probae Imt utd procedre, section 5-1e supports this finding.

The conveyaace of property to Marie Burke,g revocable hter vivos tusl .
however, arguably continres to be orbject to tiejurisdiction ofthe supuior courl The

predicate of the Pmbde court's jurisdiction is the 'interpreoion, oonshuction,

modificafio4 and termination' of tru$s pursuart to R.sA $ s64-niil(0. Irowever, tle

1 l



Trial court held that the Plaintitrnot &ly alleged sraud and undue influense ii tle

creation and modification ofMarie Burke's revocable inter vivos trusl but also in the

tmnsfers of property to the trust. Furthermorg RSA g 491:T grants jurisdiction to the

Superior Court of 'civil actions and pleaq real, personal and mixed . . . . This Court

further held in ,Saiabl ar.d, In re Estde of O,Dwyer (as ongr,/lly statd n Rockwelt u

,op, 85 N.H. 58 (1931)) that since the specifio gran ofjurisdiction regarding real

propqty was not specifically me, rtioned in the gram of powos to the probate Court (a

court of exclusive jurisdiction whose power comes tbrough an e)ryress grant ofpower by

statute) or not specifioally omitted ftom the grao ofpowos to the superior cou4 a court

of general jurisdicrio4 that the jurisdiction would naturally lhll upon that of the superior

court In summary, it may be argued tbat the Trial court retains exclusive jurirdiction of

tfre transf€r$ of property to and fiom the trust and that tie probate court bas erclusive

jurisdiction over the mnstruotion and modification of the gust.

unfortunaely, the parameters of tle jurisdiaional ele,nents of this case were not

initially litigated. The Plaintitris concerned thqt the Trial court did not raise the

jurisdictional issue prior to or during the trial and that opposing counsel ditt rct raise tie

issue prior to or during the tial. Additionally, the el,idenc€ sst forth in the statement of

Facts was iffroduced * trial without objectioq heard by the Trial court, and couns€l for

tle De;fendants neith€r objected to tie inrroduction of the evidenc€ nor raised the

jurisdictional issre- The Trial court rais€d tle iszue ofjurisrlictio4 gra sponle, for the

fir$ rim€, in its decisiotr- Accordingly, the precise parameters of tle jurisdiction of tle

superior courts and the probate courtg with regard to jurisdiction as to the issue ofthis

case, were not litigated.
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The extent to which the Plaintifs appeal ohallenge rle correctness of the ruling

ofthe Trial court is h€reby modified. The plaintiffagrees rlar the Trial court's decision

o. n jurisdistion is partially correct; certainly, the Trial court has authority to que,stion its

own jurisdiction at any time. r{, howwer, tle deoision had been -ade eitho prior to the

trial or ifthe issue had been raised duriog the course oftle tial, tle plainrifPveegld fusye

had the opporarnity to initiate hb action in the probate Court 0f tlaf time, Instea4 the

Plaintifrfiled his Probae court aclion zubsequent to the Trial court's ruling. As a resulf

both this ac'tion and the Probat€ Court action remain pending.

A lit€ral id€rpretdion oftbe rtatutes may require a remand io the supaior court

for tial regarding the validity ofthe property transfers, and to the probate court for trial

rqgarding the validity oftle creaion and modification ofthe tru$. The facts,

oircumstanceg evidence, and documents related to ttre iszueq howwer, are neady

identical and it would not sovejudicial economy to rernand for bifincated hearings. The

no$t efrcient and practical approacb, as the Trial court suggested in its ruling on tle

Plaintiffs Motion to Reconsider, and as the probane Court demonstrat d in In Re

Mclnto'e]t, supra, would be to remand tbis case to the Trial court with instructiors to

firther remard for nial in the Probate Coufi on the petitioo now pending.

Accordingly, the PlaintifFrequests the court to rmaad this matter to the Trial

court with instructions to firther renrand to the probale c;ourt for trial on tho iszue of

whether or not the oeation and modificarions ofthe Marie Burke rwocable trust and the

traosfers ofproperty by lvfarie Burke to the trust aod from tle tust to Thomas Burke,

were the reqrlt of ftaud drne*1 and/or wdue inltuence and, if so, what the remedy shall

be.
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CONCLUSTON

. For theforegoing rcasous, Edvnard J. Br:rke wishes to be gaqt€d fiffF€n (lS)

minfes to present oral argrme,lrt Vncent A- Wennerq Jr., Esq., will tgue on behalf of

Mr. Burke.

Respectrully submired
EdvidJ. Burke
13 MeadowcrestRoad
Hookse6 NII03106

Afiorney for the PlaintiflAppellant
84 BayStreot
Manchester,NH 031@
(603) 669-3970

Dated: lvlarch 2O 2006

CERIIFICATEOFSERVICE'

I hereby certify tbat on rhis dale one oopy ofthe foregoing vnitten Brief of

Edvad J. Eurke vas fornarded by first class mail, postage pre-,pai4 to James A

Normand, Esq., Ovitle lvL tal\ilonagne, Esq., Rrlt Tolf Ansell, Esq., and Danielle L

Pacit Esg., this 20th day of ldarci, 2006.

-Urr,rPrt/k
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THE STATE OF NEW HAMPSHIRE
SUPERIOR COURT

HILLSBOROUGH, SS.
NORTHERN DISTRICT

DOCKET NO. O4-E-251

EDWARD J. BURKE

v,

BUNNYS SUPEREfiE, INC''
THOMAS M. BURKE, MARIE I' BURKE'

AND BERNADINE P. DONELSON

ORDER

The Petitioner, Edward J' Burke ('Edward"), brings this action against his

mother, Marie l. Burke ("Marie'), his two siblings, Thomas M' Burke (Thomas")

and Bemadine P. Donelson ("Bemadine'), and Bunnys Superette' Inc'

fBunn/s")'seekingbroadreliefinconnectionwithrightsandinterestsheclaims

under a purported oral agreement. Edward avers that many years ago' when he

and his siblings still lived with their parents, a verbal agreement or understanding

was teaahed among all concemed family members that all.family members

would equally own the family business and other accumulated property' ln this

regard,Edwardassertsthat,underthisagreement,withthedeathofthetwo

parenls, the siblings would come to equally own said assets' Edward further

avers that this original oral agreement or understanding was reaffirmed by the

individual respondents upon the death of his father, Bernard Burke ('Bemard")' in



1971, that he fulfilled his obligations under the agreement and fully relied on it'

and that the individual respondents have taken actions since about 1999 to

wrongfully deprive him of his contract-based rights. ln this regard, Edward

particularly challenges: (1) Marie's creation of a will and revocable trust in 1999

and her conveyance of certain property into the trust (2) Marie's later trust-

related actions in 2004 to further limit his claimed property entitlements, including

her conveyance, through the trust, of both stock in Bunny's and certain real

properties to Thomas; and (3) Eemadine's mnveyance of her stock in Bunn/s to

Thomas in zoo+ at about the same time her mother conveyed hers through the

trust. Edward also asserts that Thomas has been guilty of exerting undue

influence over Marie to have hertake action against him, that he has violated a

claimed "fiduciary duty of a de facto attorney,o and that he has violated the

Uniform FraudulentTiansferAct, RSA Chapter 545-4. Finally, he claims that

Thomas is proceeding, or has proceeded, particularty through corporate special

meetings relative to Bunnfs, in ways which are contrary to, and violative of, his

contract-based rights.

Theindividua|respondentsvigorous|yopposeEdward'scontentions'

They assert that no oral agreement, as suggested by Edward, was ever in place,

and they contend, among other things' that they have acted properly and within

their rights relative to pertinent inheritance and property interests herein'

The Respondent, Bunny's, also opposes Edward's case, and has also

interposed a counterclairn, contending that Edward has failed to repay certain

indebtedness due the corporation.

Bu&e v Bunnt's-Sugsrette. lnc.' et aU 04-E-251
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A trial occurred over two days -' June 15 and June 16, 2005' During the

tri-al, the court received testimony from several witnesses, either live or through

videotaped deposition, and also received a number of exhibits into ovidence'

The Court, thereafter, was also provided post-trial memorarida'

Upon consideration of the pertinent evidence, and the arguments

presented, the Court finds and'rules as follows.

I Background

Bemard, with his wife Marie, established a food business in the early

tgso's. tre principal food markei, known as Bunny's Superette' came toie

located on Webster Street, Manchester, New Hampshire' When the food

business began, the three children, Bemadine, Edward and Thomas were'

respectively, about 12, 10 and 6 years of age' The business was unquestionably

considered a family business, and the Burke siblings worked in it throughout their

childhodwithoutpay'Nonetheless,theirparentsretainedfullcontrol(legaland

otherwise) of the business. They made all pertinent decisions, and retained full

control of business finances and operations. The children were provided with all

necessities and were given spending money and use of the family vehicle or

vehicles.'They had friends, engaged in sports and extracuricular activities, and

were encouraged by their parents to go to college after high school'

Aftergraduationfromhighschool,allofthesiblingscontinued'atleastfor

a time, to work in the family food business, either part time or full time. However'

only Edward continued without intemiption to work in the business'

Burke v Bunn/s Supereue. lna.jt aU 04-E-251
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Both Bernadine and Thomas attended college, and received financial

support from their parents. Bemadine.went on to, among other things' teach for

several'yoars, and to marry' She did not retum to work at the family food store

except on a sporadic basis. Thomas, for his part' went into tho military after

college where he served for several years' He came to refum to work in New

Hampshire in the late 1960's, and came to retum to work in the family food

business. when he did this, he received from his parents a salary for his work'

As stated previously, Edward remained in the family business and did not

go to college. He continued to work particularly with his father and continued to

work for a time with no salary. During this period, however, his parents paid for

his living expenses, provided him spending money, and gave him use of the

family vehicle or vehicles. Moreover, when the Petitioner manied in about 1966,

he moved out of his parents' home and came to receive a salary for his work

efforts.

ThereisnoqueslionthatEdwardworkedhardandconstructive|yinthe

family business. He was deeply attached to his father' lndeed' at trial he

testifled that the time working with his fatherwere "the best years of his life'"

Certeiinly, as well, Edward considered himself to be an important conbibutor to

the family business. Nevertheless, and whatever his subjective views were in

this regard, Edward has here failed to show that any contract or understanding

agreed to by all concemed (including his mother) was ever entered into so that

he and his siblings were afforded some enforceable form of ownership interest in

the family business and in the other properties owned by their parents' To the

Burko v Eunnv's Superetts. lnc.. et aU 04-E-251
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contrary, the evidence shows that Bemard retained strong control over the family

business and related properties so long as he lived, and particularly worked in

partnership with his wife, Marie, in so doing. ln this connection' it was Bernard'

over some objection from Edward, that determined that Thomas should be

allowed to retum to the.family business in lhe late 1960's when Thomas leftthe

military.

It is true that Edward came to be very much involved in the business's

financial affairs, even while his fatherwas alive, and also played a significant rgle

in business operations, expansion initiatives, and construction activities' tt is also

truethat,astimewehton,bothMarieandBemadinebecameincreasinglyless

involved in actual business operations, and Edward (and also Thomas) took on

increasing responsibility' Nonetheless, and particularly in the case of Edward' it

has not been shown that he continued to work in the business because of any

enfo.rceable promise or guarantee of part ownership' Rather' the Court flnds that

Edward stayed in the business, worked lherein, and dealt as well with other

propertyownedbyhisparents,becausehewasattachedtothebusinessandto

his father, and not because of any real or enforceable agreements or guarantees

of ownership.

|n or about 1970' Bemard became i|l and died on May 12,1971. He |eft a

will that provided each of his children with only one dollar' and gave the rest of

his estate fully to his wife, Marie. See T' Burke Ex' A' In addition' and as tho

surviving joint tenant, Marie became sole owner of certain real and other

properties which had been purchased or obtained during the marriage and which



were still possessed when Bemard died. These inctuded real property in

Manchester located at 121 Arah Street, 1B Rockland Avenue' 68 Webster Skeet'

77 Webster Street, and 753.Pine Street.

Edward never contested or chaltenged his father's will, although it did not

recognize or confirm any purported "equal ownership" agreement' Nor did he

take at that time any other action challenging his mothe/s propedy interests'

Instead, he worked with his mother and siblings, and with the familfs trusted

lawyer, Charles Dunn, Esq., to create a corporation to operate' in the future' the

family business. This corporation, (Bunny;s) was established with Marie and the

children each having a 25% ownership interest. However, ln connection with

other remaining properties, Marie retained full ownership'

Edward asserts that at or about this time the family members all reaffirmed

the prior,equal ownership' agreement. He points to the ,equal ownership" status

set up ai to the corporation, and avers that the real property and other property

that his mother inherited were kept in his motheis name only for tax and income

' reasons. The Court flnds otherwise'

TheCourtfindsthatina||owingtheestablishmentofacorporationforthe

famil!, business, Marie agreed to provide, or allow, a 25% ownership interest to

.each of her children and to retain that same perceniage interest for herself. she

did this not because of any prior agreement or understanding as to "equal

ownership",butprincipa||ybecauseatthattime,andwithherhusband'sdeath,

this action recognized her children's contributions to tbe business, and, most

significantly, effectively worked to keep her sons fully involved in the business.

Burka v Bunnys S@erette. lnc.. ot all 04-E-251
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The ownership anangement appears to have been first suggested to Marie by

Bernadine. At the same time, Marie retained fu lt ownership of all other

properties.

As part of the incorporation process, Edward, along with his mother and

two siblings, entered into a stock restriction agreement which provides:

In the event that any stockholder during his lffetime desires to sell
"ny of ni. stock, he'shall first offer it or such part of it as he wishes
to iell, to the corporation atthe "agreed price" , ' ' and the
corpoiation shall have sixty (60) diys to accept or reject the offer'
ft Uie corporation rejects ttie'offbr, ihe offer shall be reRg1led to.tfe
otiier stoi*notAers in proportion to their holders [sic] and the said
stockholders shall have sixty (60) days to accept or reject tne o[er-
lf the other stockholders reieci tn'e offer, then thq holder shall be
{iee to sell said stockto any other party, which party shall t':ake
subject to this restriction.

See Exhibit B to the Petition for Injunction.

The above-cited stock restriction is the only one that was put in place to

limit a shareholder's right to transfer stock holdings' No stock restriction

agreement was put in place to prohibit or hinder a shareholder from glfting

his/her stock interests.

After the business's incorporation, Edward and Thomas operated and

managed Bunny's for many years, indeed until early 1996' The two brothers

worked to expand operations, and purchased and/orowned stores outside of

Manchester. Edward and Thomas set their salaries, and each took the same

salary.Theprofitabi|ityoftheirbusinessoperationsfluctuated:someyears(e.g'

between19B0to1985)thebusinesswasquitesuccessful,andthebrotherseach

earned incomes in the $60,000 to $80,000 range' ln other years' however' (e'g:

1 993 to 1995) theh business operations di{ less well and each' as a

Burke v Bunnt's Suoerette' lnc-. et aU M-E-251
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consequence, eamed le$s income (i'e' ln the $30,000 to $40,000 range)' See T'

Burke Ex. B.

ln the meantime' the brothers, (and increasingly Thomas by himself over

time) managed their mothet's reai estate and other holdings' Rental and other

income, or revenues attributable to said holdings {or thelr sale)' were maintained

in accounts for her; her needs were covered or provided for through said

accounts; and she even received in some years a salary from the business - - as

did Bemadine.. Norietheless, Marie maintained complete ownership of her

pioperties and never agreei luntlt recently) to part with any such ownership'

Indeed, wiih the sale of cert€iin real properties in 1987, that is, those located at

1 00 webster street and 18 Rockland Avenue, she retained all sale proceeds

even though Edward requested at that time that he be given a pbrtion of the

proceeds.

over the years, Edward's relationship with his mother and his siblings

worsened. ln February, 1996' he abruptly leff his actual work situation at

Bunnt's and went to work at another family/grocery business in Manchester, Jon

o,s Market, |nc., a business involving one of his sons. Edward c|aims ihat he |eft

his work 6t Bunny's because he caught Thomas stealing some cash proceeds'

The evidence suggests, however, that the problems between the brothers were

of a broader nature, and, to some degree, involved Edward's increased

involvement,. prior to his departure, with the Jon O's Market, lnc' business'

At the time he ceased working at Bunny's, Edward owed the Company

monies because of past shareholder loans. Although he has made some

Burke v Bunnv's Supsrette. lnc.. et aU 04E-251
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payments in that regard, Edward continued to owe' with accrued interest' the

sumof$3S,20T.BTasofaboutthetimetheCompanyasserteditscounterclaim

herein'Tobesure,insomepastyearsthebrotherswereabletofullycover

loans they had taken by later bonuses. This, however, was not always possible'

and Edward's outstanding indebtedness was not subject to such bonus

coverage.

From early 1996 onward, Edward, his wife, his children' and his

grandchildren had almost no contactwith Marie orThomas or Bemadine'

lndeed, Marie has never met Edward's grandchiljren and has not had any real

contact with his children since they were very young'

ln 1999, Marie created a wilt and revocable trust, to provide for the

distribution of her estate at her death. In these documents, she did not treat her

childrenequally.HerstockinBunnt'sandherproper|yinterestsinre|ated

business real estate were slated to go to Thgmas upon her death. see Pl.'s Exs'

1 and 4.

In March, 2004, Marie, in her capacity as trustee of the Marie l' Burke

RevocableTrust,conveyedcertainrea|propertiesassociatedwithBunnfsto

Thomas. See T. Burke Ex' G; Pl,'s Ex. 6. Said propertios, and her stock in

Bunny's, had earlier been transfened to the Trust' Then, in April' 2004' Marie'

againthroughhertrust,andBemadine,indMdually,bpthconveyedtheirentire

stock interests in Bunny's to Thomas' See eg' Pi.'s Exs' 7 and2Q'

Thomas gave no money or other consideration for these conveyances

either to Marie (or her Trust) or Bemadine. At about the time the conveyances

W
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were effectuated, Marie amended her trust, changing the dispositions for her

children and others. Among otherthings, Marie amended theTrustto change

her disposition, upon her deaih, to Edward. Spe Pl"s Ex' 2'

After Edward instituted this present action, Marie made further

amendments to her trust documents to eliminate any disposition to Edward. See

Pl.'s Ex. 30. She then later further amended the irust in September 2004 to

create a residuary trust for Bemadine; See Pl.'s Ex' 3.

once he obtained from his mother and Bemadine their stock in Bunny's'

Thomas took actions to change the composition of Bunny's Board of Directors

and otherwise consolidate his control over the business'

ll. Discussion

ln order to establish an oral agreement or understanding of the nature

suggested by lhe Petitioner, he is required to establish its existence by clear and

convincing evidence. see Tsiatsios v. Tsiatsios. 140 N. H. 173' 176 (1995);

Shakav.Shaka,12oN.H.7Ba,7B2(1982) 'Thishehasfai |edtodo'Rather '

the evidence supports the conclusion that no such "equal ownership" agreement

was ever reached, Moreover, while Edward worked many good years in the

famil! business, he obtained substantial benefits for his efforts'

Edward,however,alsoarguesthatthetransfersofBunnysstockthat

Marie (through her trust) and Bemadine, Individually, made to Thomas in the

spring of 2004 were not {ifts but 'sales" within the meaning of the pertinent stock

restriction agreement. ln addition, Edward accuses Thomas of wrongdoing as to

the 2004 conveyances, and of exerting undue improper influence over Marie.
:

W
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The court first observes that it lacks jurisdiction to direcfly deal with trusts

such as Marie's revocable trust, and with wills' See RSA 547:31' (a) and (c)

(Supp. 2004); RSA 498:'1 (1997 & Supp.2004). The Court thus declines to

directly deal with Edward's challenges to Marie's trust and will-related actions'

including his contentions that Thomas has wrongfully acted in connection

therewith, or has exerted undue influence.

However, and insofar as the Court has jurisdiction herein, it finds and ruIes

that no conveyances of Bunnfs stock in April, 2004 have here been shown to

have been a form of "sale" underthe stock restriction agreement ' As to -

Bernadine,s slock conveyance at that time, it has not been established that it

involved any consideration provided by, or created by, Thomas' The Court finds

ihat while Bemadine detbrmined to make the stock conveyance after she

discussed the matter with both Marie and Thomas, she did so not because she

received anything of value from Thomas, but because she felt it best for all

concemed. Bemadine trusts and believes in both Marie and Thomas - - who

both have long-standing and good relations with her' While Marie did make

revocable provisions for Bemadine in her trust, the court does not find that

these sornehow constitute consideration from Thomas for Bemadine's

conveyance of her stock to him.

Nor does ihe Court find in this case any basis to provide Edward arty relief

in connection with special meetings or corporate action that Thomas has recently

init'tated or taken after he obtained the stock conveyances'

Burk6 v Bunnv's Suoeretta. lnc.. et al/ 04-E-251
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Accordingly, the Court finds and rules that Edward has failed to establish

entitlemenl to any of the relief he seeks.

Tuming now to Bunny's counterclaim, the Court finds and rules that

Edward owes Bunny's the sum of $35'207.87 to the date the counterclaim was

instituted. Sgq in particular Bunnfs Ex. K. Contrary to Edward's contentions'

the court finds that there was no proper ability, by virtue of corporate eamings in

the last fiscal year Edward actually worked at Bunny's, to reduce Edward's debt

through bonuses, and that 'loans to stockholders" were not repaid eaoh year'

In sum, the Court rules in favor of the Respondents in connection with

Edward'sclaimsforre|iefinsofarastheseareproper|ypresented'bndotherwise

dismisses said claims for lack of jurisdiction. with respect to the counterclaim of

Bunn/s, the Court enters judgment in favor of said Corporation' and as against

Edward, in the amount of $35,207.87.

The parties have advanced claims for attomey's fees in this mafter' The

Couri declines to award any attorneys fees herein' ln connection with the

Respondents assertions that Edward has here acted in bad faith' the Court

makes no such finding.

' Cdrtain parties have filed requests for flndings of fact and rulings of law'

Insofar as any such proposed findings and rulings are consistent with this order

they are GRANTED;;therwise they are DENIED.

SO ORDERED.

I  |  |  Eorur r  r l ,  v

Eurks v Bunnt's suDeroito. tnc" et all 04'E-251
12

I

N M. LEWIS,



THE STATE OF NEW HAMPSHIRE
SUPERIOR COURT

HILLSBOROUGH, SS.
NORTHERN DISTRICT

DOCK:T NO. 04-E-251

EDWARD J. BURKE

v.

BUNNYS SUPERETTE' INC.'
THOMAS M. BURKE, MARIE I, BURKE'

AND BERNADINE P. DONELSON

ORDER

The petitioner, Edward J. Burke, has filed a Motion to S Aside' Modify

and/or Reconsider Decree dated August 23, 2005' Upon conl leration' the

Court DENIE$ the petitionels motion.

In so doing, the Court first observe$; that the trust of Ma ': I' Burke is

plainly an "express trust" within the meaning of RSA 564-A'1 ' Second' the

Probate Court has 'exc|usive jurisdiction over eguitab|e matte: ; arising under its

subject matter jurisdiction authority in RSA 547 ' ' ' '" RSA49L 1; See also RSA

547:3-b, and RSA 5/!7:3,1 (a), (c) and (d)' The petitioner miss rtes the lawwhen

heassertsthat"[t}he|awinNewHampshireisseitledthatthe'iuperiorCourthas

jurisdiction of inter vivos transfers and trusts until the transfer' ,'dies." see Pl"s

Response to Resp., Thomas M. Burke's Supplepental Objec :on to Plaintiffs

Motion to Set Aside, Modifo andlor Reconsider Decree' dateu' September 21 '

2005 at 1.



Third,theSuperiorcourtsubjectmatterjurisdictionrestraintsrequirethat

thisCourtnotpassonthoseissuesthatdirectlypertaintothetrustofMarie|.

Burke. The court clarifies that it makes no rulings as to' for example' the

petitionels challenge to the transfer of stock (through the trust) to Thomas M'

Burke from Marie l. Burke as trustee, or as to his challenge to the deeding

through the irust to Thomas M. Burke of certain real property associated with

Bunny's Superette.l Fourth, the parties' failure to raise the subject matter

jurisdiction|irnitationofthisCourtduringthetria|doesnotsomehowprovidethis
' 
Court with proper subject matter jurisdiction' Finally' any party here remains able

to initiate appropriate proceedings in the Probate Court as to matters or issues

within that Courts subject rnatter jurisdiction'

SO ORDERED.

Date

7 : .

1"It" *rlt "**a", " ftra"rs relative to Marie l. Burke's will,and trust, as set forth on p?s.9s

9_10 of its order dated argurt zi,'z"d;;iiiii r"" G"" track the undisputed chronolosy of.th_e

wilutrust executions Marie L erli;;t"il' F-udft:t, the Court withdraws the finding that

Thomas gave no money or otnei ionsideration for these convevances either to Marie (or her

rrust) or Bemadine.. Thls ,p".iti"-iri.,ig"Jil"". L;v;F lhg. corjrt's subject matter lurisdiclion

inuoiui u, it direcfly Ueats riitir tutail'" i.'A;rXe's trust-related_ actions, and is unnecessary rn

connection with the 
-Court 

s teatrnent of Bemadine P' Donelson's stock conveyance'

Burks v Bunnt's Sugeretta' lncJ0+E-251
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